
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-33997-GFK

Kathleen Georgia Wehmhoff
Chapter 13 Case

Debtor.
_____________________________________________________________________________

NOTICE OF HEARING AND 
MOTION FOR RELIEF FROM THE AUTOMATIC STAY

_____________________________________________________________________________

TO: Kathleen G. Wehmhoff, 14388 Pennock Avenue South, Apple Valley, MN 55124; Becky
A. Moshier, Attorney at Law, Suite 420, 2233 University Avenue West, St. Paul, MN
55114; Jasmine Z. Keller, Chapter 13 Trustee, Suite 310, 12 South Sixth Street,
Minneapolis, MN 55402;  U.S. Trustee, 1015 U.S. Courthouse, 300 South Fourth Street,
Minneapolis, MN 55415.

1. City-County Federal Credit Union ("City-County"), by the undersigned, moves the

Court for relief requested below and gives notice of hearing.

2. The Court will hold a hearing on the below motion at 10:30 in the morning on

September 27, 2004, at Courtroom 228B, United States Bankruptcy Court, United States

Courthouse, 316 North Robert Street, St. Paul, Minnesota 55101, or as soon thereafter as counsel

can be heard.

3. Any response to this motion must be delivered and filed not later than September

22, 2004, which is three days before the time set for the hearing (exclusive of Saturdays,

Sundays, and legal holidays), or served and filed by mail not later than September 16, 2004,

which is seven days before the time set for the hearing (exclusive of Saturdays, Sundays, and

legal holidays).

4. Pursuant to Local Bankruptcy Rule 9013-2(a), you are notified that UNLESS A
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RESPONSE  OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT

THE MOTION WITHOUT A HEARING.

5. This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and

1334.  This is a core proceeding under 28 U.S.C. § 157(b)(2)(G).  This motion is filed under

Bankruptcy Rules 4001, 9013, and 9014 and under Local Bankruptcy Rule 9013-2.  This motion

arises under 11 U.S.C. § 362.

6. The debtor commenced this Chapter 13 case on July 8, 2004.  The case is now

pending in this Court.

7. City-County moves for relief from the stay based upon the facts and reasons set

forth below.

FACTS

8. City-County has a claim against the debtor in the amount of $19,339.09 as of

September 13, 2004, on account number 813552-29, pursuant to a note and disclosure statement

dated August 23, 2002, a copy of which is attached hereto as Exhibit 1.

9. City-County account number 813552-29 is secured by real property described as

Lot 9, Block 1, Pennock Shores, Dakota County, Minnesota; ("the subject real estate"), by the

terms of a mortgage dated August 23, 2002, filed January 11, 2003, as document number

486443, in the office of the Dakota County Registrar of Titles, a copy of which is attached hereto

as Exhibit 2.

10. The subject real estate is scheduled by the debtor as having a value of

$160,500.00; the subject real estate has a 2004 estimated market value for taxes payable in 2005

of $160,500.00.
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11. The subject real estate is subject to a first mortgage in favor of Wells Fargo

Mortgage with a balance of $132,667.00 as of the date of filing according to the schedules of the

debtor.

12. The debtor agreed to pay City-County Federal Credit Union regular monthly

payments under the terms of its notes and mortgages.

13. The debtor's Chapter 13 Plan states at paragraph 5 that the debtor will maintain

the regular payments which come due after the date the petition was filed.

14. The debtor has failed to pay the monthly payments to City-County on the account

secured by the real estate due on April 25, 2004, and thereafter; following the filing of this

bankruptcy case the debtor is owing for two post-petition payments on the above account in the

amounts of $216.00; the current default on post-petition is $432.00; an additional installment is

due on September 25, 2004.

15. The debtor has failed to protect the interest of City-County Federal Credit Union

in the subject property and has not offered or provided adequate protection for City-County’s

interest in the subject property.

16. Under Minnesota law, City-County may not be able to obtain possession for at

least nine months after it is able to commence foreclosure proceedings, during which time the

amounts due under the first mortgage for interest and holding expenses, plus amounts due under

the second mortgage for interest and holding expenses, plus real estate taxes, plus insurance, plus

costs of foreclosure on the multiple mortgages, will reduce any equity cushion existing as of the

date of the commencement of the Chapter 13 Case herein.

17. Under the terms of its note and mortgage, City-County Federal Credit Union is
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entitled to foreclose its mortgage.

18. That if testimony is required at a hearing on the motion, Jack Flatley, Patty

Brache, or Terri Nagle of City-County Federal Credit Union may testify on behalf of the moving

party regarding the facts set forth herein.

WHEREFORE, City-County Federal Credit Union moves the Court for an order as

follows:

1. Immediately modifying  the automatic stay of 11 U.S.C. § 362(a) as to City-

County Federal Credit Union to allow it to pursue its remedies regarding the real property in

which it asserts an interest, namely, Lot 9, Block 1, Pennock Shores, Dakota County, Minnesota.

2. Granting such other and further relief as the Court may deem just and proper.

Dated:  September 14, 2004.

/e/ Lee W. Mosher                                             
Lee W. Mosher
Attorney License Number 7570X
Davern McLeod & Mosher LLP
Suite 150
7500 Olson Memorial Highway
Golden Valley, Minnesota 55427
Telephone 763-545-5600
Attorney for City-County Federal Credit Union



NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY PAGE 5

NOTICE REGARDING DEBT OR LIEN.

THIS IS A COMMUNICATION FROM A DEBT COLLECTOR.

1. The amount of the debt or lien:

Account 813552-29

as of September 13, 2004, City-County Federal Credit Union has a claim on account 813552-29
in the amount of $19,339.09, plus interest in the amount of $3.59 per day thereafter.  As of
September 13, 2004, the account is delinquent in the amount of $1,080.00.

2. The name of the creditor to whom the debt/lien is owed: City-County Federal Credit
Union.

3. Unless you, within 30 days after receipt of this notice, dispute the validity of the debt/lien,
or any portion thereof, the debt/lien will be assumed to be valid by the undersigned.

4. If you notify the undersigned in writing within the 30 day period that the debt/lien, or any
portion thereof, is disputed, the undersigned will obtain verification of the debt/lien or a
copy of a judgment against you and a copy of such verification or judgment will be
mailed to you by the undersigned.

5. Upon your written request within the 30 day period, the undersigned will provide you
with the name and address of the original creditor, if different from the current creditor.

6. Any information obtained will be used for the purpose of attempting to collect the
debt/enforce or foreclose the lien.

THE RIGHT TO VERIFICATION OF THE DEBT OR LIEN AND IDENTITY OF THE
ORIGINAL CREDITOR WITHIN THE TIME PROVIDED BY LAW ARE NOT AFFECTED
BY THIS ACTION.

04\3\252734nohamfrftasc13fgfk02.wpd



























UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-33997-GFK

Kathleen Georgia Wehmhoff,
Chapter 13 Case

Debtor.
_____________________________________________________________________________

MEMORANDUM IN SUPPORT OF MOTION FOR
RELIEF FROM THE AUTOMATIC STAY

_____________________________________________________________________________

City-County Federal Credit Union ("City-County") submits this memorandum in support

of its motion for relief from the automatic stay.

FACTS

City-County Federal Credit Union holds a claim under a note and mortgage in the amount

of $19,339.09, plus interest at $3.59 per day after September 13, 2004, plus attorney’s fees.  The

debt is secured by real property described as Lot 9, Block 1, Pennock Shores, Dakota County,

Minnesota; ("the subject real estate"), by the terms of the mortgage dated August 23, 2002, filed

January 11, 2003, as document number 486443, in the office of the Dakota County Registrar of

Titles.  A copy of the mortgage is attached to the Notice of Hearing and Motion for Relief from

the Automatic Stay as Exhibit 2.

The subject real estate has a scheduled value of $160,500.00 and a 2004 estimated market

value for taxes payable in 2005 of $160,500.00.  The property is subject to a first mortgage, also

in default, in favor of Wells Fargo, in the amount of $132,667.00 as of the date of filing;

according to the schedules of the debtor.
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ARGUMENT

Pursuant to Section 362(d)(1) of the Bankruptcy Code, the court shall grant relief from

the automatic stay upon request of a creditor "for cause, including the lack of adequate protection

of an interest in property of such party in interest."  11 U.S.C. Section 362(d)(1).  The debtor has

little equity in the secured property and the debtor has failed to make payments post-petition. 

Such failure to make payments constitutes cause entitling City-County to relief from the stay

under Section 362(d)(1).  United Savings Assn. of Texas v. Timbers of Inwood Forest Assoc., Ltd. 

(In re Timbers of Inwood Assoc., Ltd.), 484 U.S. 365, 108 S.Ct. 626, 98 L.Ed.2d 740 (1988).

Pursuant to Section 362(g) of Title 11, the burden is on the debtor to prove the absence of

cause or the presence of adequate protection.  The debtor has not offered adequate protection,

and the failure to make payments constitutes cause for relief from the stay.  See, Reinbold v.

Dewey County Bank, 942 F.2d 1304, 1306-1307 (8th Cir. 1991).  The failure to make payments

on a secured claim not paid as provided in a Chapter 13 plan is sufficient cause for relief from the

automatic stay.  In re Kim, 71 B.R. 1011 (Bankr. C.D. Cal. 1987), In re Elmore, 94 B.R. 670

(Bankr. C.D. Cal. 1988).

The effect of granting relief from the stay will be only to allow City-County to begin the

foreclosure process, which will provide an opportunity for the debtor to reinstate the mortgage by

paying the default amounts and certain costs prior to the time of a foreclosure sale.  The delay of

the foreclosure process and the existence of the first mortgage in default will cause loss to City-

County in that the limited equity cushion of the debtor, less than six percent.  A six percent

equity cushion will disappear over the term of the foreclosure process, which in Minnesota

normally continues for at least nine months due to a 30-day pre-foreclosure notice period, an
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approximately eight-week service and publication period, and a six-month redemption period,

often followed by a one-month eviction period.  City-County is denied its pre-petition secured

property interest in the collateral and its losses are increasing due to the increasing mortgage

balances on the two mortgages and the additional amounts of prior secured claims that will be

payable due to increased amounts due on the first mortgage, plus amounts due for taxes and

insurance that may not be paid by the debtor.

CONCLUSION

City-County Federal Credit Union is entitled to modification of the stay to allow it to

pursue its remedies under state law and to foreclose its mortgage in the secured real property

because of the minimal equity of the debtor in the secured property and the failure of the debtor

to make payments after the filing of the Chapter 13 petition in this case.

Dated: September 14, 2004.
Respectfully submitted,

/e/ Lee W. Mosher                                             
Lee W. Mosher
Attorney License Number 7570X
Davern McLeod & Mosher LLP
Suite 150
7500 Olson Memorial Highway
Golden Valley, Minnesota 55427
Telephone 763-545-5600
Attorneys for City-County Federal Credit Union

04\3\2\252734misomfrftas01.wpd



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-33997-GFK

Kathleen Georgia Wehmhoff,
Chapter 13 Case

Debtor.
_____________________________________________________________________________

CERTIFICATE OF SERVICE
_____________________________________________________________________________  

Melissa M. Peterson of the City of Plymouth, County of Hennepin, State of Minnesota,
certifies under penalty of perjury that on September 14, 2004, she served the following:

1. Notice of Hearing and Motion for Relief from the Automatic Stay;
2. Memorandum in Support of Motion for Relief from the Automatic Stay;
3. Certificate of Service; and
4. Proposed Order Granting Relief from Stay.

on each person named below by mailing to each of them a copy thereof, enclosed in an envelope,
postage prepaid, and by depositing same in the mail at Golden Valley, Minnesota, directed to
each person at the address shown below.

Kathleen G. Wehmhoff
14388 Pennock Avenue South
Apple Valley, MN 55124

Becky A. Moshier
Attorney at Law
Suite 420
2233 University Avenue West
St. Paul, MN 55114

Jasmine Z. Keller
Chapter 13 Trustee
Suite 310
12 South Sixth Street
Minneapolis, MN 55402

U.S. Trustee
1015 U.S. Courthouse
300 South Fourth Street
Minneapolis, MN 55415

/e/ Melissa M. Peterson                                       

04\3\252734cosmmp01.wpd



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

_____________________________________________________________________________

In re:
Case Number 04-33997-GFK

Kathleen Georgia Wehmhoff,
Chapter 13 Case

Debtor.
_____________________________________________________________________________

ORDER GRANTING RELIEF FROM STAY
_____________________________________________________________________________

The motion of City-County Federal Credit Union for relief from the automatic stay came

before the undersigned on September 27, 2004.  The appearances were as noted on the record.

Based on the arguments of counsel, all of the files, records, and proceedings herein, the

court being advised in the premises, and the court's findings of fact and conclusions of law, if

any, having been stated orally and read in open court following the closing of evidence.

IT IS HEREBY ORDERED:

1. The automatic stay is hereby modified to permit City-County Federal Credit

Union to proceed with its remedies regarding the real property in which it asserts an interest,

namely, Lot 9, Block 1, Pennock Shores, Dakota County, Minnesota.

3. Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this

order is effective immediately.

Dated: _________________________, 2004. ___________________________________
Gregory F. Kishel
United States Bankruptcy Judge

04\3\252734ogrfs.wpd
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